UNI TED STATES DI STRI CT COURT
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United States of Anmerica
V. CR. No. 04-80S
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VEMORANDUM OF DECI SI ON ON DEFENDANT’ S
MOTI ON FOR BAI L PENDI NG APPEAL

Def endant Rocco P. DeSi none was convi cted on March 21, 2005 of
filing a false incone tax return in violation of 26 US C 8§
7206(1). Filing a false tax return is a specific intent crine
requiring proof that the Defendant had the “specific intent to

violate the law” Cheek v. United States, 498 U S. 192, 200

(1991); accord Tr. at 161, 3/21/05 (jury instructions). On August
12, 2005, the Court sentenced the Defendant to a term of
i nprisonment of 27 nont hs. Defendant began serving his sentence on
Sept enber 26, 2005.
Def endant has now filed a Mtion for Bail Pending Appeal

Def endant contends in this notion that the Court erred i n excluding
certain portions of testinony of Richard Corley (“Corley”), the
Def endant’ s attorney. Defendant cl ains that the evidentiary i ssues
raised by this notion “raise[] . . . substantial question[s] of |aw

or fact likely to result in . . . reversal . . . [or] an order a



for newtrial . . . .7 18 U S C 8§ 3143(b)(1)(B). Specifically,
the Defendant argues that the proffered testinony of attorney
Corl ey was excul patory because it suggested the Defendant signed
his tax return believing that the return conplied with the
requi renents of the tax code, that evidentiary errors at trial
precluded the jury from hearing this exclupatory evidence, and
reversal is likely to result.

After consideration of the argunments of counsel, and after
heari ng substantial oral argunment, the Court concludes that there
is a substantial question of law or fact sufficient to neet the

standard set forthin United States v. Bayko, 774 F. 2d 516, 523 (1°

Cir. 1985) and, therefore, the Mdition for Bail Pending Appeal is
GRANTED.

| . The Bail Standard

Section 3143(b)(1)B) of Title 18 provides for bail pending
appeal when an appeal raises “a substantial question of |aw or fact
likely to result in — (i) reversal, [or] (ii) an order for a new
trial . . . .” The Court of Appeals for the First Crcuit has
interpreted the term “substantial question” to nean “(1) that the
appeal raise[s] a substantial question of |law or fact and (2) that
if that substantial question is determ ned favorably to defendant
on appeal, that decision is likely to result in reversal or an
order for a newtrial of all counts on which inprisonnent has been

i nposed.” Bayko, 774 F.2d at 522.



In order for the Defendant to succeed on this notion, the
Court is not required to conclude that it is likely to be reversed
by the Court of Appeals. Rather, it is sufficient to find that
there is a substantial question of fact or |aw and that the issue
presented on appeal is a close one. The “possibility” of reversal
is not sufficient; the Court mnust conclude that the question is
“close.” 1d. at 523.

1. Facts Underlying the Ofense

The Def endant brokered the sale of three works of fine art in
1999. On August 23, 1999, M chael Joyce purchased all three oi
paintings for $8.3 mllion. The proceeds of the sale to Joyce were
deposited into the trust account of the Defendant’s attorney,
Cor | ey. Corl ey disbursed paynents to the true owners of the
paintings in the total amount of $5, 765, 000. He al so disbursed
paynments for various obligations of the Defendant. Once his true
expenses were deducted, the Defendant earned approximtely
$1, 767,000 for his services. A portion of those proceeds were
di sbursed by Corley to several of the Defendant’s creditors
including an individual named Allen Wlliams (“WIllians”).
WIllians received a paynent in the anount $658, 000. Corl ey
testified that the paynent of the $658, 000 was nade to the attorney
for Wllians in settlenent of a |awsuit.

M chael Corrado (“Corrado”) was t he Def endant’ s account ant who

prepared the Defendant’s 1999 tax return. According to Corrado,



the Defendant did not advise him (Corrado) that he earned
$1, 767,000 fromthe sale of the three paintings; rather he showed
Corrado a net deposit into his checking account of $1.1 mllion.
Corrado also viewed a separate deposit into the Defendant’s
checking account of $45,000 which was characterized by the
Def endant as a conmi ssi on paynent. The $45, 000 deposit represented
proceeds of the sale to Joyce. However, the Defendant did not
advise Corrado that the deposit originated from the sane
transaction. Corrado correctly treated the $45,000 as Schedule C
i ncone based on the Defendant’s characterization of the incone as
comm Ssi on i ncone.

According to Corrado’s trial testinony, when he prepared the
Defendant’s tax return he (Corrado) asked the Defendant about the
deposi t. Corrado testified that the Defendant falsely told him
that the deposit represented proceeds of the sale of paintings that
t he Def endant had owned for nore than one year. 1In addition, the
Def endant al so represented that he had a $100,000 basis in the
pai nti ngs. Based upon these representations, Corrado prepared the
Def endant’s tax return and reported $1, 000,000 in incone as a |l ong
termcapital gain. The Defendant signed the tax return on October
16, 2000 and attested under penalties of perjury that the return

was true, accurate, and conplete.



[11. Trial Rulings

The Defendant, confronted with the testinony of Corrado,
attenpted to present testinony from attorney Corley. The
Governnment called Corley as a wwtness inits case on the second day
of trial. On cross-exam nation, defense counsel elicited testinony
from Corley that the $658,000 paynent to Allen WIlliams was a
“negoti ated settlenment between nyself and M. WIIlianms’ attorney”
for a lawsuit pendi ng agai nst the Def endant and anot her i ndi vi dual ,
named Kevin O Coin. Tr. at 140-41, 143 3/16/05. According to
Defendant’s proffers, Corley would have testified that the
Defendant told him (Corley) to call Corrado because he was
concerned about whether the proceeds of the sale of the oil
pai nti ngs should go through his (the Defendant’s) account before
paying Allen WIlians, or whether it could be paid directly by M.
Corley. Tr. at 148, 3/16/05. Corley would have testified that he
called M. Corrado to discuss the issue and that Corrado told him
that the WIllianms’ paynment and the art profit were both part of his
busi ness and therefore it was a “wash.” Tr. at 147, 3/16/05. The
Corl ey testinony precipitated vigorous objection and consi derabl e
di scussi on between the Court and counsel.

During this extensive discussion, tw different objections
were identified and considered by the Court. The first objection
by the Governnment was that the testinony was effectively not

hearsay because it was “party-opponent testi nony” under



801(d)(2)(A). The Governnent argued that only it (the Governnent)
was allowed to elicit testinony of a party-opponent (the Defendant)
t hrough his agent, attorney Corley. The second objection concerned
t he i nproper use of the Corl ey hearsay testinony about what Corrado
said to inpeach Corrado’s anticipated testinony in advance. The
foll ow ng exchange then occurred between counsel and the Court in
which the Court granted the Governnent’s objections, but gave
def ense counsel an opportunity to provide further authority and

argunment in support of his position:

THE COURT: | understand the two kinds of hearsay that
you're eliciting. One is the hearsay of
your client. Gkay. The other is you're

attenpting to get statenents of Corrado.
Now, as to what did ny client say to you,
your objection is what?

MR MATOCS: It's a party opponent hearsay. He can't
have his client testify through Corley.
The Rul es specifically prohibit that, your

Honor . W're the only ones that can
elicit hearsay of the defendant. It's
hearsay. |It's party opponent, and | nove

to strike the earlier answer that had that
same problem with it when the Court
overruled ny objection. It's party
opponent hear say.

M. Bristow knew exactly what the
question was. M. Bristow asked M.
Corley what his client had said to M.
Corley in regards to the check, and M.
Corley said that he had asked himto call
the accountant to determine the tax
liability. So I nove to strike that.

MR. BRISTON | don't think that's true, Judge. | think
that | asked him-- the Governnent brought
up all this information about the check
and paynent of this check. And
respectfully, the Governnent has nade
certain allegations, and there's only
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certain ways that | ~can confront and
address those all egati ons.

This is perhaps the other aspect of this,
that Corrado -- seens to nme what you're
trying to do is the sane thing we got into
yesterday in trying to inpeach Corrado in
advance. You haven't asked Corrado these
questi ons.

Right. | raise themin anticipating that
he's going to deny it, because he hasn't
told the truth about anything yet.

He hasn't testified. He may well confirm
what you say. He may not. But how can
you i npeach himin advance? As far as the

It's under the 400 series. 402,
bel i eve.
4027

" msorry, your Honor.

804? \Were?

Could I get ny own?

Yes.

801. Hs statenment doesn't fall -- |I'm
sorry.

Tell you what --

The statenment doesn't fall within any of
t he exceptions, your Honor.

What part of this are you saying --

What is not hearsay is an adm ssion by a

party opponent. Wien M. Bristow asks
him he's not asking about a party
opponent . The case law is only a party

opponent can ask hearsay --

| see your point. He's right.

"' masking himnot for the truth.

I think you are offering it for its truth.
There could be things, Judge, that would
be rel evant but go to the receiver of the
statenment's state of mnd as to why he did
certain things.

I'"'m going to take sone nore tinme with
this. I'mgoing to sustain the objection
for now If you can cone back to this at
a break and show nme why |I''mw ong on that,
then 1"l reconsider, but | think they're
right.

| mght even get it in through Corrado.

| have a notion to strike.



THE COURT: | know. [I'mgoing to grant it.
MR, MATOCS: Thank you, your Honor.
(End of side-bar conference.)

Later, the Defendant called Corley as his witness and the issue of
Corley’s testinony was once agai n di scussed:
Q Now, when you spoke with M. Corrado, did

you speak wth him in person or by
t el ephone or by sone ot her neans?

A By tel ephone.

Q Coul d you please tell us what you said to
hi m and what he said to you

MR. MATCS: Qoj ection, your Honor. Calls for hearsay.

THE COURT: Vell, let's have you all come up

(Si de-bar conference.)

THE COURT: I want you to do this on the record

because we tal ked about this in chanbers.
| want you to make an offer of proof as to
what he woul d say.

MR BRISTOW M. Corley will say that he contacted
M chael Corrado by tel ephone to ascertain
the tax consequences of making this
$658, 000 paynent directly fromhis account
rather than from the defendant's own
busi ness account, that M. Corrado told
him t hat because this was a paynent of a
busi ness-related matter that the matter
was deductible and that it was a wash. It
did not need to be reported as incone on
his return. It could be paid directly by

Cor | ey.

THE COURT: kay. Wiy does this stay out?

MR. NMATCS: Because it's hearsay, your Honor. It's
hear say, because it's not a prior
I nconsi st ent st at ement . During his

cross-exam nation, M. Bristow asked him
i f he spoke with M. Corley, then he asked
the question did you ever tell the
defendant's attorney that the $658,000
paynment coul d be paid through the account
as an al | owabl e busi ness expense. And M.

Corrado said "I don't recall ever speaking
with Attorney Corley." M. Bristow asked
the question again in a different manner.
He said, "I don't recall ever speaking

with Attorney Corley."
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There's no testinmony -- he doesn't
recall, your Honor, speaking with him
That's the first prong. It could be
arguabl y i nconsi stent as whet her he spoke.
But the first prong is he said he didn't

recall speaking with Corley. He never
testified as to whether he had that
conver sati on. He never denied that
conver sati on. He never denied that he

told that to M. Corley. So it’s clearly
hear say, your Honor.

What exception is it?

I[t's prior inconsistent statenent, Judge,

a failure to recall, an inability to
recall is the sane as a denial for purpose
of introducing the prior inconsistent
st at enent . |'ve seen that since |[|'ve

started | ooking at this case.

| have a case that | can cite to the Court
| can bring up, your Honor.

What is it? Do you have it?

Yes.

Go get it.

Your Honor, | did some quick research over
the weekend. |It's a civil case -- | also

have a crimnal case fromanother circuit.
The civil case is Westi nghouse versus Way
Equi pnrent, 286 F.2d, 491 to 493, your
Honor, at Headnote 1 and 2.

You're on the civil case?

Yes, | am
What's the ot her case?
The other <case, your Honor, 1is Fifth

Crcuit case, United States versus Divine
at page 82. The citation for the record
is --

| don't need that. You have exactly what
Corrado said about this? Do you have the
transcript?

| have ny notes. Wat | have, your Honor,
these were notes that were taken by

soneone else on ny behalf. Wth that
preface, Corrado was asked: "D d you ever
tell the defendant's attorney that the

$658, 000 paynent to Allen WIllians could
be paid through an attorney account as an
al | owabl e busi ness expense?”



THE COURT:
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MR. BRI STOW
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M. Corrado responded: "I don't recal
ever speaking with Attorney Corley." And
then he asked another question: "That
includes telling Corley that paynent to
Allen WIllians would be a wash, could be
paid directly from an attorney client
account ? | don't recall ever speaking
with Corley."

That's consistent with nmy recollection. |
think that's accurate.

That's nmy recollection as well, Judge.
But | believe -- |'ve read what's been put
before me here. I know a failure to

recall a specific aspect of a conversation
Is tantanount to a denial as it relates to
the use of a prior inconsistent statenent.
|"ve | ooked at these cases.

That's not what this case says.

Are you talking about the Fifth Crcuit
case?

No. I"m tal king about the First Circuit
case. It says -- | understand what you're
sayi ng. | understand your theory, but I
don't think that's what the case says. He
says he doesn't recall. He's not saying
"I deny having said that.”" You want to
use the hearsay evidence as extrinsic
evi dence of a pri or i nconsi st ent
statement. And that case says that's not
a denial . So you can't put this in to
rebut it. I'"'m going to uphold the
objection. | know you can except to it.
It's not just that, Judge. | mean, you
don't draw a factual distinction -- I'm
asking the Court if they would consider
drawing a factual distinction between

soneone not recalling an entire -- Corrado
says, "l never talked to Attorney Corley."
Now, certainly Corley's capable of com ng
in and saying, Yes, he did. | spoke to

him on this date about this matter.
That's -- Corrado says that, Corley rebuts
that. What |I'm asking --

He didn't deny having a conversation. He

said | don't recall speaking to any
| awyer . | recall this testinony very
clearly, and those notes are consistent
with ny recollection of it. He said |

10



MR. BRI STOW

THE COURT:

MR. BRI STOW
THE COURT:
MR. BRI STOW
THE COURT:

MR MATGCS:

THE COURT:

don't recall speaking to the lawer. |It's

a lack of recollection. It's not a
deni al . You want me to equate the two.
It's close, but it's not a denial. And

even if it was a denial, you mght be able
to use Corley's testinony to say that he
had t he conversation, but you can't get to
the next question, which is what did he
say, because he didn't say anythi ng about
— Corrado didn't say anything about it.
No. He was asked specifically those
questions, and he said -- he just kept
repeating his answer, which was that he
didn't have any recollection of speaking
Wi th an attorney.

Right. He can testify as to what he said,
but he's already done that. Corl ey can
testify as to what he said, but he's
already testified to that the first tine
on the stand.

Ckay. Well, you say first tine, you nean

When he was on in the Governnent's case,
think he testified as to what he said.

I don't think | got that far, Judge,
respectful ly.

You can ask him that. Even that he can
testify to.

My problem with that, your Honor, is

have a concern for foundation is | think
it's in the court statenent and if it's
because the defendant said call ny
accountant and ask him then it's a party
st at enent and he can't ask party

statenments. Only | can ask party
statenents. It's a party adm ssion. It's
hear say. It's the sane concept we had

earlier about whether M. Bristow s
conversation with --

He's not testifying as to what his client
told himto do. He is testifying -- he
can ask him the question wthout saying
what Corrado said to you in this
conversation that you had with Corrado,
what did you tell him about what to do
with the Allen WIlianms' check, or what
did you tell himabout X. | think he can
testify as to that.

11



MR, MATCS: That's hearsay, your Honor. It's just
another way of trying to inpeach M.
Corrado with a statenent that doesn't

exi st. It's an out-of-court statenment
offered for the truth of the matter asserted. And if it's done on
his client's behalf, it was the defendant's statenent. He was

representing the defendant at the tine, and the hearsay rul e does
not allowthe defendant's out-of-court statenents to be introduced
unl ess the party opponent has asked for them That's the issue we
di scussed earlier.

MR. BRI STOWN He never said he called at the defendant's
request. He's going to talk about a
conversation, his half of a conversation
with Corrado. And that's what I'mlimted
to, respectfully, Judge.

THE COURT: Yes. So what you're saying is this is a
hearsay statenent of a party, and it's not
party opponent so it can't cone in?

MR, MATCS: Exactly, your Honor. VWen | wanted to
bring M. Bristows statenent, | briefed
that to the Court, that we could bring it
i n, because he was representing -- |'mnot

trying to reargue that, your Honor, but
it's the sane concept.

THE COURT: Well, do you have any authority for that,
for this one?

MR MATOCS: Yes, your Honor. | provided it to the
Court in the past. I'mnot sure | have it

with ne today. Wen we briefed the matter
to the Court about whether we could bring
in M. Bristows statenent to Corrado

about, you know, | don't believe him in
the materials | provided to the Court
there was one letter -- | apologize. I
don't have it here today. There are

citations in there and a statenment of an
attorney representing an individual cones
in as a party opponent statenent. It's
the sane logic as to why it doesn't cone
in in his case, because it's a statenent
that | think the Rule nentions that party
opponent statenents are statenents that
are made by soneone who is also
representing them And that's what M.
Corl ey was doing. He was acting in the
defendant's representati ve capacity.

THE COURT: | think he's right. | think he's right.
There's no independent status for himto

12



MR MATGCS:
MR. BRI STOW
THE COURT:
MR. BRI STOWN

be speaking to Corrado. He's acting as
his representative.

| think the issue, your Honor, is whether
he is doing that of his own initiative

Whet her or not he is doing that at the
request of the defendant so, therefore, he
Is acting or speaking --

Judge, | have never seen that Rule used in
a crimnal case, and | understand, and |
have seen civil cases or statenments that
are made in pleadings or statenents that
are attributed to a counsel 's
representative in a civil case are, or can
be wutilized by the other side as a
statenment by a party opponent. | thought
-- there's just been so many issues we
di scussed, but | thought that when we were
| ooking at this issue previously, that
there were adnonitions relating to this
being applied in a crimnal context. I
t hought .

Now, | didn't bring this stuff as part
of my files today, but | thought that's
what we had done because, you know, the
| ogical conclusion in a crimnal defense
attorney having a conversation with anyone
in a non-court context relating to the
nerits of their case or sonething about
evi dence or sonet hing about factual guilt,
and if that information were known to the
Governnent, that being introduced as a
st at ement agai nst the accused in the case,
| never heard of it, never read it in any
book text situation, research that |['ve
ever done. And | think that's because
it's ny understandi ng that the attribution
of the statenent of a representative of a

party opponent, the defendant in a
crimnal case, is wused startingly and
sparingly in the crimnal context, if at
all. And | thought that's what we | ooked
at before.

Ri ght . | don't want to spend any nore
time on this. | think he's right on the
Rul es. | just -- you can take exception
toit.

Ckay. | do.

(End of side-bar conference.)

13



THE COURT: Let's have the last -- well, I'"'mgoing to
sustain the last objection as to the |ast
question. You can go on.

As a result of these rulings, Corley was precluded from
testifying: (1) about what Corrado allegedly said to himabout the
paynment of the WIllianms debt; and (2) that the Defendant allegedly
asked Corley to find out from Corrado how to handle the WIlIlians

paynent .

V. Discussion

Def endant clainms that the evidence excluded falls into two
categories. First is the advice given by Corrado to Corley (and,
inferentially, the Defendant); the second concerns statenents nade
by the Defendant to Corley seeking that advice. Wth respect to
the statenents of Corrado, the Defendant argues that his
(Corrado’s) statenents to the effect that the WIlianms paynent was
a wash agai nst busi ness inconme were offered not to prove the truth
of the contents of the statenents, but rather to show Defendant’s
state of mnd when he signed the 1999 tax return. The second
ground for adm ssion of Corrado’s statenents is that they are prior
i nconsi stent statements that were adm ssible under Rule 613. In
this regard, Defendant argues that the statenments were not nerely
offered to contest Corrado’ s |ack of recollection of a phone cal
with Corley, but rather to rebut the testinony of Corrado to the
effect that the Defendant had m srepresented the art profit as a

personal as opposed to business-rel ated expense. The Def endant

14



argues that the content of Corrado’s statenents to Corley was
directly contradictory to the content of Corrado’s testinony at
trial regarding howthe Def endant characterized the profit fromthe
sal e of the paintings.

On the second hearsay question (the statenents of the

Def endant to Corley), the Defendant, relying on United States V.

Hi cks, 848 F.2d 1, 3 (1 Cr. 1988), argues that these statenents
as well shoul d have been adm tted because they were a request for
assi stance which, the Defendant contends, is never hearsay. In
addition, the Defendant contends that the statenent is adm ssible
under Fed. R Evid. 803(3) as evidence of state of mnd.?
Implicitly, the Defendant chall enges the Governnent’s contention,
whi ch the Court agreed with, that only the Government could elicit
the testinony of a party-opponent through his agent.

The Governnent argues that the Court’s rulings at trial were
all correct and that the testinony was properly excluded. I n
addition, the Governnent invokes the teachings of the Suprene

Court’s decisionin Giffinv. United States, 502 U. S. 46 (1991) to

argue that the Defendant is unable to show his appeal is likely to
result in reversal or an order for a new trial because the

Defendant’s evidentiary points of error only concern the

! Fed. R Evid. 803(3) nakes an exception to the hearsay rule
for “[a] statenent of the declarant’s then existing state of m nd,
enotion, sensation, or physical condition (such as intent, plan,
notive, design, nental feeling, pain, and bodily health) . . . .”

15



m sreported i ncome anount of $658,000. And, so the argunent goes,
irrespective of the excluded evidence, the jury’s verdict will not
be reversed because the jury had sufficient evidence to convict the
Def endant on the follow ng independent theories: (1) that the
Def endant’ s tax return incorrectly reported | ong termcapital gains
in the anount of $1,000,000; and (2) that the Defendant stil
m sreported his income by approxi mately $64, 000.

Def endant essentially has a two-fold rejoinder. First, he
claims that Corley’'s testinony did not just relate to the
m sreported  $658, 000, but t hat it also affected the
m scl assification theory because it showed that the Defendant
sinply made a m st ake when he signed his return while at all tines
relying on Corrado’s advice. (Simlarly, the Defendant urges that
t he exclusion of Corley’ s testinony added an overar chi ng fraudul ent
taint to the Defendant’s conduct and underm ned a defense of good
faith reliance on his accountant.) Second, the Defendant asserts
that the Governnent’s reliance on Giffin and its progeny is
m spl aced because the i nstant appeal does not involve a question of
evidentiary sufficiency. Rather, the Defendant proposes that the
evidentiary rulings invoke questions of |egal sufficiency because
they were nade outside of the jurors’ presence and deprived the
jury of a fair opportunity to balance all of the evidence. See

generally Giffin, 502 U S. at 58-59 (distinguishing treatnent of

cases involving convictions resting upon a basis not supported by
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t he evidence fromthose concerning convictions possibly resting on
an invalid ground as a result of an error of |aw). W t hout
expressing a viewon the ultimate nerits of this debate, the Court
finds that at this stage, the Defendant has raised cl ose questions
which, if resolved in his favor on appeal, are likely to result in
reversal or an order for a newtrial.

Utimately, a nunber of close questions may need to be
resol ved on appeal, including questions of whether the Defendant
adequately set forth his reasoning at trial for why Corley’'s
testinony should have been admtted. Mor eover, depending on
whet her t he Def endant passes this hurdle, then the question will be
whet her Corley’' s testinony should have been admtted on these
grounds, or upon grounds that were not raised at trial. And of
course, there is the question of whether the error (if any) was in
fact harnful. The Court has recei ved consi derabl e argunent on al
of these points. At this stage of the proceedings, it is not for
this Court to beconme an advocate for its prior rulings; nor is it
appropriate to express a view about whether an error occurred. It
is enough if the questions are close, and they are. Al of these
cl ose questions (prelimnary though sone of them nay be) could be
critical and should be left to the Court of Appeals. And while the
Governnment will no doubt argue in the Court of Appeals that the
Defendant failed to adequately press certain |egal theories at

trial, it is enough at this stage to show that these are close
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questions of law, likely to result in reversal or an order for a
new trial.

V. Concl usi on

For purposes of this notion, it is sufficient that the
Def endant has denonstrated the existence of close questions of |aw
under Bayko that if determned favorably to the Defendant, are
likely to result in reversal or an order for a newtrial. Gven
this showi ng, and because the Court concludes that there is no risk
of flight or risk of harmto the comunity, the Defendant’s notion
is GRANTED and the Defendant is released on bail, subject to a
$100, 000 surety bond. Additionally, the Governnment’s request for

a three-week stay of this decision is DEN ED

IT 1S SO ORDERED

WlliamE Smth
United States District Judge
Dat e:
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